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In March 2026, the U.S. Department of Labor (DOL) proposed 

a rule related to fiduciary prudence under the Employee 

Retirement Income Security Act of 1974 (ERISA). The proposed 

Fiduciary Duties in Selecting Designated Investment Alternatives 

rule clarifies fiduciary obligations when selecting investment 

options in defined contribution plans, including funds that 

contain private market investments, and provides safe harbor 

guidance.

The proposed rule implements an executive order from the 

Trump administration, directing the DOL to reexamine past and 

present guidance on what may be a prudent fiduciary process 

for considering and selecting investments with private market 

exposure and other alternative investments. The proposed 

rule aims to reduce litigation risk that the DOL perceives as 

constraining fiduciaries from offering investments that could 

improve participant outcomes.

No Change to the ERISA Fiduciary Standard

As private market exposure in defined contribution plan 

investments gains attention, one thing hasn’t changed: the 

fiduciary standard under ERISA remains the anchor for fiduciary 

investment decisions. ERISA requires fiduciaries to act:

•	 Solely in the interest of participants and beneficiaries

•	 For the exclusive purpose of providing benefits and paying 

reasonable plan expenses

Investment decisions cannot be driven by trends, external 

pressure, or non-financial objectives. Every decision must tie 

back to risk-adjusted financial outcomes for participants.

Safe Harbor Designed to Provide Legal Protections

The key feature of the proposed rule is a safe harbor for 

responsible plan fiduciaries selecting investment options for a 

plan lineup. It identifies six factors, outlined below, fiduciaries 

should consider during the process. If a fiduciary follows the 

described process with respect to these factors, the DOL intends 

for the fiduciary’s judgment to be presumed prudent under 

ERISA if challenged in court.

•	 Performance. Investments must be reasonably determined 

to maximize risk-adjusted financial returns, net of fees, and 

considered in the context of investment time horizons. 

•	 Fees. A fiduciary must consider fees and expenses in the 

selection of an investment option in the plan lineup and is 

not required to select the lowest cost investment. 

•	 Liquidity. A fiduciary must appropriately determine that 

the investment option provides sufficient liquidity to meet 

plan and participant needs. 

•	 Valuation. Investments must have adequate measures to 

ensure timely and accurate value, as determined through 

a conflict-free process.

•	 Performance Benchmarks. Each investment must have a 

meaningful benchmark with similar mandates, strategies, 

objectives, and risks. 

•	 Complexity. Fiduciaries must have the skills and knowledge 

to understand an investment or seek assistance from 

qualified professionals. The proposed rule makes clear 

that complexity alone does not disqualify an investment.

Where This Matters Most Right Now

Consistent with ERISA-related Supreme Court rulings, the 

proposed rule is clear that the same ERISA fiduciary investment 

standard applies to all investment options, regardless of asset 

class or private or public market exposure. The law also is 

clear that any ERISA investment decision must be supported 

by a prudent process that considers all relevant facts and 

circumstances.

The proposal is open for public comment through June 1, 2026. 

It may be reasonable to expect changes to the proposed rule, 

including safe harbors in response to such comments. 
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https://www.federalregister.gov/documents/2026/03/31/2026-06178/fiduciary-duties-in-
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The 2026 Employee Benefit Research Institute (EBRI) and 

Greenwald Research Retirement Confidence Survey (RCS) finds 

a widening gap between what workers expect retirement to look 

like and what retirees actually experience, particularly around 

retirement timing and working for pay. For plan sponsors and 

advisors, the findings offer a timely reminder of why proactive 

and realistic education matters.

The Retirement Timing Gap

One of the survey’s most consequential findings is the 

disconnect between when workers plan to retire and when 

retirees actually did. 

•	 Surveyed workers report a median expected retirement 

age of 65. Retirees, by contrast, report they actually retired 

at a median age of 62.

•	 Nearly 4 in 10 workers (39%) expect to retire at age 70 or 

older, or never to retire at all. Among retirees, only 10% 

report that was their actual experience.

•	 29% of retirees say they retired before age 60. Only 12% of 

workers expect to do the same.

•	 46% of retirees say they left the workforce earlier than 

planned, often due to a health issue, disability, or 

unexpected employer changes.

This pattern has been consistent across decades of RCS data: 

workers routinely overestimate how long they will work and 

underestimate how early life circumstances may force the issue. 

For participants, this gap represents a real financial risk. Fewer 

working years means fewer years of contributions, less time for 

compounding, and a longer drawdown period.

Working in Retirement

Workers are also far more optimistic about working for pay 

after they retire than retirees’ actual experiences suggest they 

should be. Three in four workers (74%) say they plan to work for 

pay during retirement. In practice, only 31% of retirees report 

having done so.

This has been a recurring finding throughout the RCS’s history. 

Workers continue to factor part-time income into their 

retirement income strategy without factoring for the potential 

impacts of health issues, caregiving demands, labor market 

conditions, or other factors.

How Sponsors and Advisors Can Make a Difference

The 2026 RCS reinforces some realities plan sponsors and 

advisors can help address, for example:

•	 “Save as if you’ll retire earlier than you think.” A savings 

strategy built around an assumed retirement age of 65 or 

67 leaves little margin for an earlier exit.

•	 “Don’t count on working in retirement.” Part-time 

retirement income can be a meaningful supplement, but 

it’s not a reliable backstop. Participants who plan for it as 

a financial necessity may be taking on more risk than they 

realize.

The gap between expectations and experience is persistent and 

important. Helping participants understand and close the gap 

is a tangible way sponsors and advisors can add value.
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Sources:

https://www.ebri.org/content/2026-retirement-confidence-survey-finds-americans-less-
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  New Retirement Plan Guidance for Faith-based Employers

Faith-based organizations looking to offer retirement benefits 

to employees face decisions that secular employers do not, 

including whether their retirement plans are subject to ERISA. 

To aid the decision-making process, the Department of Labor 

(DOL) issued guidance in April titled Choosing a Retirement 

Plan for Your Small, Faith-Based Organization. Through the 

guidance and an accompanying blog post, the DOL discusses 

factors faith-based organizations may wish to consider when 

setting up a retirement plan.

What’s a Church Plan?

The IRS defines a “church” broadly to include many faith-

based organizations, including mosques, synagogues, and 

other religious organizations with similar purposes. In some 

cases, “church plans” may also be sponsored by organizations 

that are not formal houses of worship but are affiliated with 

a convention or association of churches. However, not every 

organization connected to a church can sponsor a church plan. 

Church plans, unlike their secular counterparts, are generally 

exempt from ERISA requirements and certain IRC provisions. 

However, they can voluntarily elect to be subject to ERISA and 

the IRC.

What Should Faith-based Organizations Consider?

In the blog post accompanying its new guidance, the DOL 

suggests faith-based organizations consider five key questions 

when setting up a retirement plan: 

1.	 What does the organization want for its employees, 

including who should be eligible, what benefits should they 

have, and whether the organization will contribute toward 

those benefits? 

2.	 What kind of plan best fits the organization’s needs?

3.	 Is the organization eligible to sponsor a church plan?

4.	 What legal or administrative issues could arise?

5.	 Does the organization know where to get help in making 

these decisions and administering the plan?

Understanding Available Plan Types

The DOL notes that available plan options can include IRA-based 

plans, defined benefit plans, pooled employer plans (PEPs), or 

other defined contribution plans, like 401(k) and 403(b) plans. 

According to the guidance, IRA-based plans, including SIMPLE 

plans, generally have lower start-up and annual costs, with less 

administrative paperwork required. Defined contribution plans, 

such as 401(k)s, allow for higher employee salary deferrals but 

typically require more work by the employer. 

Pooled employer plans can offer small employers many of the 

benefits of a 401(k) plan with lower costs and administrative 

burdens. Defined benefit plans typically provide more stable 

benefits for employees, but they place investment risk on the 

employer and are often harder to administer. 

The DOL’s guidance suggests faith-based sponsors take a 

strategic and informed approach when selecting a retirement 

plan. The decision, it notes, could have a significant impact on 

employees’ long-term financial security, on the organization’s 

employee value proposition, and on its ongoing administrative 

responsibilities. 

Sources:

https://www.dol.gov/agencies/faith/retirement-plan

https://blog.dol.gov/2026/04/02/5-questions-when-choosing-a-retirement-plan-for-your-
small-faith-based-organization

https://www.plansponsor.com/dol-issues-guidance-to-help-faith-based-employers-navigate-
retirement-plan-choices/

https://www.wagnerlawgroup.com/wp-content/uploads/sites/1101401/2021/07/
May20202020LexisNexis20Practice20Advisor20Note20B.20Salkin.pdf

https://www.dol.gov/agencies/faith/retirement-plan
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https://www.wagnerlawgroup.com/wp-content/uploads/sites/1101401/2021/07/May20202020LexisNexis20Practice20Advisor20Note20B.20Salkin.pdf
https://www.wagnerlawgroup.com/wp-content/uploads/sites/1101401/2021/07/May20202020LexisNexis20Practice20Advisor20Note20B.20Salkin.pdf
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  Participant Corner: Timing Is Everything: What to Know About 401(k) Vesting

A 401(k) isn’t just a tool for your own savings. It can also help 

you access additional retirement support from your employer. 

Many plans include employer contributions, including employer 

matching or discretionary employer contributions. 

To make the most of this added benefit, it helps to understand 

how and when those contributions become fully yours – that is, 

when you become “vested.”

How Vesting Works

Vesting determines how much of those employer contributions 

you’re entitled to keep if and when you leave your job. (The 

money you defer from your paycheck is always 100% yours.) 

There are three common vesting structures:

•	 Immediate vesting. You have 100% ownership of employer 

contributions as soon as they are made to your account.

•	 Cliff vesting. You become completely (“fully”) vested all at 

once after a set period of time (e.g., after three years of 

service).

•	 Graded vesting. Your ownership increases incrementally 

over time, typically in stages, such as becoming 20% vested 

after two years and each year after that until you reach 

100% or fully vested status.

So, now you may be asking, “What happens if I leave my employer 

before I’m vested in some or all of my employer contributions?” 

That’s an important consideration, because in that scenario 

you would likely forfeit those unvested amounts, and those 

forfeited amounts could reduce your savings balances down 

the road. As you think about managing your career and saving 

for retirement, then, be sure you factor in the impact of your 

vesting status. 

Exceptions, Key Differences, and Where to Learn More

Vesting schedules vary by plan, and different types of employer 

contributions (e.g., matching dollars vs. profit sharing) may 

follow different schedules. That means you could be fully vested 

in one type of contribution while still earning ownership in 

another.

Your plan’s “summary plan description” document is a good 

place to find details about your vesting schedule. You can also 

see your vested and unvested balances on your retirement plan 

statement or website.

If you have questions, speak with your human resources 

department or your retirement plan recordkeeper or advisor. 

Understanding how your employer contributions work – and 

maximizing the value of those contributions – can help you take 

full advantage of one of the most important features of your 

retirement plan.
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Please remember that past performance may not be indicative of future results. Different 
types of investments involve varying degrees of risk, and there can be no assurance that 
the future performance of any specific investment, investment strategy, or any non-
investment related content, made reference to directly or indirectly in this newsletter 
will be profitable, equal any corresponding indicated historical performance levels, be 
suitable for your portfolio or individual situation, or prove successful. Due to various 
factors, including changing market conditions and/or applicable laws, the content may 
no longer be reflective of current opinions or positions. Moreover, you should not assume 
that any discussion or information contained in this newsletter serves as the receipt of 
investment advice from Salem Trust. Salem Trust is neither a law firm nor a certified public 
accounting firm and no portion of the newsletter content should be construed as legal, 
accounting or investment advice.
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